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ISSUE PRESENTED FOR REVIEW 
The issue presented for review is whether or not the trial 
court abused its discretion in awarding t< Respondent one-half 
the equity in the home and real property located at 3189 Gemstone 
Drive, West Valley City, Utah, which home was purchased by 
Appellant in 1978. 
STATEMENT OF THE CASE 
The statement of the case contained in Appellant1s brief 
accurately describes the posture of the case upon entry of the 
judgment for decree of divorce. 
STATEMENT OF FACTS 
1. Appellant met Respondent in 1978, and began having 
intimate relations with Respondent in January, 1979. (Transcript 
p. 118, lines 10 and 15-16). 
2. Appellant purchased the home located at 3189 Gemstone 
Drive, West Valley City, Utah, in October 1978 (Transcript p. 
141, line 14) . 
3. Appellant and Respondent had a child, Brandon David 
Berman, who was born on December 15, 1979. (Transcript p. 4, 
line 17). 
4. Respondent first moved into the premises located at 3189 
Gemstone Drive, West Valley City, Utah, in January, 1980. 
(Transcript p. 88, line 20). 
5. Respondent and Appellant were separated from February 
1980 to August 1980, (Transcript p. 5, line 14) and again from 
November 1983 until January 1984 (Transcript p. 5, line 10). 
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6. A second child, Ashley Rachel Berman, was born to 
Appellant and Respondent on June 22, 1983. (Findings of Fact and 
Conclusions of Law No. 3). 
7. Appellant and Respondent were married on January 27, 
1984. (Transcript p. 6, line 17). 
8. On their way to be married, Appellant informed 
Respondent that they had an appointment with his lawyer, 
(Transcript p.9, line 13) and that Appellant had an antenuptial 
agreement he wanted Respondent to sign (Transcript p. 9, line 23) 
so that he could prepare for a paternity suit which had been 
filed against him, by showing the court that his own wife and 
children would not get anything except child support (Transcript 
p. 10, lines 1-7). 
9. Appellant further told Respondent that after court with 
Debbie Rasmussen, the antenuptial agreement would be void, torn 
up and forgotten about.(Transcript p. 10, line 8). 
10. Appellant promised Respondent that if she signed the 
antenuptial agreement, after court everything would be put into 
Respondent's and Appellant's name, including the house and other 
property^ (Transcript p. 12, line 14). 
11. Appellant paid $67,900.00 for the premises located at 
3189 Gemstone Drive, West Valley City, Utah. (Transcript p. 140, 
Line 25). 
12. Appellant listed the home located at 3189 Gemstone 
Drive, West Valley City, Utah, approximately six months before 
trial for $105,000, and felt comfortable with that price. 
5 
(Transcript p. 204, lines 1-5). 
13. Appellant turned down an offer to sell above described 
premises for $84,000. (Transcript p. 213, line 11). 
SUMMARY OF ARGUMENT 
Respondent argues that the orderirv. of one-hao f i 1 •• of the 
equity in the premises located at 3189 Gemstone Drive, West 
Valley City, Utah was justified because the parties to this 
matter had a continuous intimate relationship from January 1979, 
which relationship was ratified by the marriage on January 27, 
1984. 
In addition, in order to induce respondent to execute the 
antenuptial agreement prepared by Appellant, Appellant promised 
to give Respondent one-half (1/2) of the equity in the home. 
Respondent thereafter married Appellant expecting that Appellant 
would fulfill his promise. 
Therefore, there is sufficient evidence to sustain the 
courts ruling that Respondent be rewarded one-half (1/2) of the 
equity in the premises in question. 
ARGUMENT 
POINT 1 
AWARDING PLAINTIFF ONE-HALF (1/2) THE EQUITY IN THE 
PREMISES AT 3189 GEMSTONE DRIVE, WEST VALLEY CITY, 
UTAH, WAS FAIR AND EQUITABLE UNDER THE CIRCUMSTANCES 
OF THIS CASE. 
Appellant and Respondent began going together in 1978, In 
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January 1979, they began to have intimate relations. On December 
15, 1979, Appellant1s and Respondent's first child, Brandon David 
Berman, was born. Shortly thereafter, Respondent moved into the 
home at 3189 Gemstone Drive, West Valley City, Utah which 
Appellant had purchased in October 1978. 
There is some discrepancy as to how long Respondent lived in 
the home referred to above; but there is no discrepancy, whether 
Respondent was living in the home referred to above or somewhere 
else, that Appellant and Respondent continued to have an intimate 
relationship and continued to live together as husband and wife, 
except for a period from February 1980 through August 1980, and 
from November 1983 until January 1984. The reality of said 
continuing relationship was confirmed by the fact that a second 
child, Ashley Rachel Berman, was born to Appellant and Respondent 
on June 22, 1983. 
Prior to January 1984, Appellant became involved in a 
paternity suit involving a Debbie Rasmussen. (Transcript p. 6, 
line 21, p. 8, line 12). In January 1984, during one of the 
above referred periods of separation, Appellant approached 
Defendant and asked her to marry him. One of the reasons he 
asked Respondent to marry him was so that Respondent would not be 
able to testify in the Rasmussen matter as to what Appellant's 
"assets were and what he owed on everything.ff (Transcript p. 8, 
line 25, and p. 9, lines 1 thru 5). 
On January 27, 1984, while in the process of obtaining their 
marriage license, Respondent was informed that they were going to 
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Appellant1s lawyer for the purpose of signing an antenuptial 
agreement. In order to induce Respondent to sign the agreement, 
Appellant promised that after court with Debbie Rasmussen, the 
antenuptial agreement would be "void, torn up, forgotten about." 
(Transcript p. 10, line 9). Appellant promised that the home 
would be put in both Appellant's and Respondent's name. 
(Transcript p. 53, line 15). 
Based upon Appellant's representations, Respondent signed 
the antenuptial agreement and married Appellant. 
The promises made by Appellant were a means of patching up 
the differences between Appellant and Respondent, and getting 
Respondent to sign the antenuptial agreement making it impossible 
for Respondent to testify in the Rasmussen trial, thereby 
protecting Appellant. Respondent performed her obligations as 
proposed by Appellant and relied upon Appellant to keep his word 
concerning putting her name on the house and giving her one-half 
(1/2) of the equity in the premises above described. Instead, 
Appellant, once the Rasmussen matter was resolved, demanded on 
June 9, 1984 that Respondent leave the marital residence. 
(Affidavit of Respondent dated August 10, 1984, paragraph 2). 
The Supreme Court of Utah has held: 
Where one makes an offer and the offeree indicates 
a willingness to accept, the offeror should not be 
permitted to deliberately mislead the offeree . . . 
and then, when the offeree has relied upon such 
representation, suddenly reverse position . . . in 
order to avoid going through with the transaction. 
Caldwell vs Anschutz Drilling Company, 359 P2d, 964, 
96, (Utah 1962). 
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In addition, the antenuptial agreement stressed protection 
of the business assets, in that the business was specifically 
referred in the recitals as follows: 
WHEREAS, the prospective husband, DAVID BERMAN, is 
a partner in a business known as West Valley Billiards, 
which company has ownership of certain property and 
assets; (Exhibit D). 
And again the business was emphasized in the body of the argument 
as follows: 
All real and personal property owned by either of 
the parties at the time of their marriage, including 
the property of the prospective husband's interest 
in the West Valley billiards business and his assets, 
shall be the respective separate property. (Emphasis 
added Exhibit D, paragraph 1). 
Utah Code Annotated, Section 30-3-5 (1) provides that: 
. . . the court may include . . . such orders 
in relation to . . . property . . . as may be 
equitable. 
In the present case, Respondent relied upon representations 
made by Appellant. In addition, the antenuptial agreement 
stressed heavily protecting the business assets and the court, 
pursuant to statute, had statutory authority and jurisdiction to 
make a equitable property settlement. Case law in Utah has held 
property settlement agreements need not be: 
Binding upon the trial court in a divorce action; 
[but] such arguments should be respected and given 
considerable weight in the courts determination of an 
equitable division, Clawson vs. Clawson, 675 P2d 562, 564 
(Utah 1983). 
Based upon the above, the court clearly had authority to find 
that the antenuptial agreement was not binding upon the court 
even if it was knowingly and freely entered into. 
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In the case presently under consideration, the court heard 
all of the testimony, observed those giving testimony and made an 
equitable decision based upon the circumstances, facts and 
evidence placed before it. 
The Supreme Court has consistently held that it: 
. . . will not disturb the trial courts distribution 
of property . . . in a divorce proceeding unless a 
clear and prejudicial abuse of discretion is shown. 
Higley vs. Higley, 676 P2d 379, 382 (Utah 
1983) . 
In the case presently being considered, there is more than 
sufficient evidence to justify the courts ruling to award 
Respondent one-half (1/2) the equity in the premises located at 
3189 Gemstone Drive, West Valley City, Utah. 
The court's ruling is further justified by the principals 
set forth in Mapel vs. Mapel, 566 P2d 1229 (Utah 1980). The 
principals stated therein which were recognized by Appellant, 
when Appellant noted in his brief that the law allows the court 
to deal equitably with problems of family living as the interests 
justice may require. Unfortunately, Appellant then attempted to 
limit those principals to a time period commencing in June 1982. 
The parties to this action have been living together as husband 
and wife since January 1979, and their relationship has produced 
two children. Therefore, all matters pertaining to this case 
should be considered as of January 1979. 
Respondent dropped out of highschool in her sophomore year 
(Transcript p. 95, line 12). At the time of the trial, 
Respondent was enrolled in the Bryman School in order to get a 
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job as a medical assistant. (Transcript p. 17, line 7 thru 14). 
In order to complete the course, Respondent had obtained a 
student loan in the amount of $4,000.00 (Transcript p. 22, line 
8). Upon completing the medical assistant's course, Respondent 
would be qualified for a position at $4.50 per hour (Transcript 
p. 18, line 25). Respondent testified that her minimum expenses 
would be approximately $1,600.00 per month (Transcript pgs. 19 
thru 23). Therefore, ordering one-half (1/2) of the equity of 
the premises at 3189 Gemstone Drive, West Valley City, Utah, 
allowing Respondent to obtain a new beginning cind complete her 
education certainly falls within the perimeters of the principals 
espoused in Mapel vs. Mapel. 
Finally, Appellant argues that there was no increase in the 
value of the home located at 3189 Gemstone Drive, West Valley 
City, Utah during the period of time that Appellant and Respon-
dent had an ongoing relationship. 
Appellant purchased said home for $67,900.00 in October 1978 
(Transcript p. 144, line 23), completed improvements on the home 
of approximately $15,000.00 while Respondent was living in the 
home (Transcript p. 38, lines 4 thru 9), listed the home for 
$105,000.00 (Transcript p. 204, lines 1 thru 5), and turned down 
an offer to purchase the home for $84,000.00 (Transcript p. 213, 
line 11). The above sequence of events clearly show that the 
value of the home increased during the periods that Appellant and 
Respondent were continuing their intimate relationship as husband 
and wife, and therefore the courts ruling granting Respondent 
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one-half (1/2) equity in the premises above described was 
justified and should be upheld. --=-
CONCLUSION 
There is sufficient evidence to show Respondent relied upon 
promises of Appellant to put her name on the home and expected to 
obtain a one-half (1/2) equity in said home in exchange for 
signing the antenuptial agreement, and marrying Appellant so that 
she would not have to testify in the Rasmussen matter to uphold 
the ruling of the lower court that the antenuptial agreement was 
meant to protect only the business assets and to justify awarding 
to Respondent one-half (1/2) of the equity in the marital 
residence. 
DATED this ^X^ day of ite«ww»/ , 1986 
Respectfully submitted, 
Attorney for Respondent 
7321 South State 
Midvale, Utah 84047 
Telephone: (801) 255-3591 
MAILING CERTIFICATE 
I hereby certify that four true and correct copies of the 
foregoing were mailed, postage prepaid, to DALE R. KENT, Attorney 
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for Appellant, 660 South 200 East, Suite 100, Salt Lake City, 
Utah 84111, on this J TJl day of IU^AAJM^ 1986. 
^2j / p*,2jf 
tflMEHART L. PESHELL 
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ANTENUPTIAL AGREEMENT 
ANTENUPTIAL PROPERTY AGREEMENT made this ••£' 7 ' ^ day 
of CfAs>/.v/iC<!-7 » 193-t, by and between DAVID P. 3ERMAN and REBECCA ANN 
POPE, of Salt Lake City, State of Utah; 
WHEREAS, each party to this Agreement presently owns separate property; 
and 
WHEREAS, the parties hereto are presently contemplating marriage, and 
have the intent and desire to define and set forth the respective rights of each to the 
property of the other owned prior to and acquired after the marriage; and 
WHEREAS, the parties intend and desire that all property owned 
respectively by each of them at the time of their marriage shall be respectively their 
separate property. 
WHEREAS, the prospective husband, DAVID HERMAN, is a partner in a 
business known as West Valley Billiards, which company has ownership of certain 
properties and assets; 
NOW THEREFORE, for and in consideration of the contemplated marriage 
of the parties hereto and of the covenants contained herein, it is hereby agreed as 
follows: 
1. All real and personal property owned by either of the parties at the time 
of their marriage, including the property of the prospective husband?s interest in the 
West Valley Billiards business and its assets, shall be their respective separate property. 
2. The parties agree that the debts contracted by each party prior to the 
marriage are to be paid by the party who shall have contracted the same and the 
property of the other party shall not in any respect be liable for payment thereof. 
3. Both parties hereby agree to waive any claim that they may have in and 
to alimony from the other party if at any time the marriage contemplated by the parties 
should be terminated, 
4. This Agreement shall take effect on the date the marriage contemplated 
by the parties has been solemnized under the laws of the State of Utah. 
5. It is agreed between the oarties hereto that nothing herein shall be 
construed to be a bar against either party giving any property of which he or she may be 
possessed to the other party by will, deed, other conveyance or otherwise. It is 
understood th&t^e&ci^part^^ shall control his or her own personal estate, 
and do with the properties whatsoever he or she wishes and wills the same as either coulc 
do or would do if no marriage relationship existed between them. 
6. During the continuance of the said marriage each of the parties shal 
have the full right to own, control and dispose of his or her separate property the same a, 
if the marriage relation did not exist. Each of the parties is to have full right to dispose 
of his or her separate property the same as if the marriage relation did not exist an< 
each of the parties is to have the full right to dispose of and sell any and all real o 
personal property now or hereafter owned by them without the other party joining an 
said transfer by either of the parties shall convey the same title that said transfer woul 
convey had the marriage relationship not existed. This contract limits the right of eith€ 
party to participate in the estate of the other whether the relationship is determined t 
death or by legal proceedings. 
7. The purpose of this Agreement is to "define and limit the claims ai 
demands which each of the parties shall have against the estate of the other. Shou 
either party die during the pendency of this contract or should the contract ! 
determined by legal proceedings the claims herein stipulated and defined shall be t 
limit which either party may have against the other party or his or her estate. 
8. This Agreement is entered into with full knowledge that each of t 
parties has a separate estate, and no claim or demand can be predicated upon the h 
that there has been misrepresentation or concealment as to the amount and condition 
the said separate estates, it being expressly agreed that each of the parties considers 1 
amount hereinabove fixed to be sufficient participation in the estate of the other, anc 
being expressly stated that each of the parties has sufficient general knowledge of 
condition of the estate of the other to justify making and entering into this Agreement 
9. The parties hereto have read the above Agreement and each of tt 
knows the contents thereof and fully understands all the terms and conditions contai 
in this Agreement. 
10. This Agreement shall be binding upon the heirs, assigns and 1< 
representatives of either party hereto. 
WITNESS our hands the date and vear first written above, 
REBECCA ANN POPE 
y 
DAVID P. BERMAN 
: ss 
STATE OF UTAH ) 
County of Salt Lake ) 
rS 
On this z>?? ' ~ day of ..,. W . ' y y ,<."-:_ * , 1984, personally appeared before 
me, a Notary Public in and for the County of Salt Lake, State of Utah, REBECCA ANN 
POPE, known to be the person described herein and who executed the foregoing 
instrument, and acknowledged to me that she executed the same freely and voluntarily 
and for the use and purposes therein mentioned. 
My Commiss ion E x p i r e s : 
'/*/!£> 
/ 
sT,. f ../ 
NOTARY PUBLIC: Residing ax 
Salt Lake County, State of Utah 
STATE OF UTAH 
County of Salt Lake 
ss 
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On the &7 - day of "^' r-^v/'/ r 
/ 
_, 1984, personally appeared before 
